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COMBAR RESPONSE TO CONSULTATION:  

SHARED PARENTAL LEAVE 

 

Introduction 

 

1. The Commercial Bar Association (“COMBAR”) is a specialist bar association 

representing self-employed and employed barristers who practise in the field of 

international and commercial law.  

 

2. COMBAR has over 1,500 individual and honorary members.  In addition, thirty-seven 

of the leading sets at the commercial Bar are chambers (i.e. corporate) members of 

COMBAR. COMBAR is committed to promoting access to the commercial bar for 

talented candidates from diverse backgrounds. 

 

3. This Paper is provided in response to the BSB's Consultation on Shared Parental Leave 

(“SPL”) dated November 2016 (“the Consultation”). The Consultation seeks to gather 

views on whether and if so what rule changes the BSB should make to rule rC110(.k) 

of the BSB Handbook to set minimum standards for SPL.  References to paragraph 

numbers are save where otherwise stated or appears from the context to the numbered 

paragraphs of the Consultation. 

 

Summary of COMBAR’s position 

 

4. COMBAR agrees with the BSB’s “core proposal” that rC110(.k) of the BSB 

Handbook should be amended broadly in the manner proposed at paragraph 13, but 

subject to some drafting amendments to sub-paragraph (iii) (considered below).  This 

would align the SPL position for self-employed barristers so near as possible with that 

for employed barristers covered by the Shared Parental Leave Regulations 2014 (“the 

SPL Regulations”).   

 

5. COMBAR does not however consider that the BSB should, at least in the first 

instance, implement the additional SPL options discussed in Section III of the 

Consultation, which would have the effect of conferring on self-employed barristers 
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greater SPL rights than employed barristers.  Nor does COMBAR consider that the 

guidance proposed at paragraph 16 necessary or appropriate, save that in the case of 

discontinuous leave it would be appropriate for there to be guidance to the effect that 

(a) a non-main carer should be entitled to take an initial period of two weeks’ parental 

leave (corresponding to statutory paternity leave for employed male non-main carers) 

and (b) there should be flexibility on allowing discontinuous leave where appropriate.   

 

Background 

 

6. Rule rC110(.k) currently provides that all Chambers must have a parental leave policy 

which “as a minimum” include “the right of a member of chambers to return to 

chambers after a specified period (which must be at least one year) of parental or 

adoption leave” and “…where any element of rent is paid on a flat rate basis, the 

chambers policy must as a minimum provide that chambers will offer members taking 

a period of parental leave, or leave following adoption, a minimum of 6 months free 

of chambers’ rent…”.  “Parental leave” is defined as “leave taken by the main carer of 

a child preceding or following birth or adoption” (emphasis added).  Thus there is 

currently no minimum standard required for the granting of parental leave to non-main 

carers.   

 

7. On 1 December 2014 the SPL Regulations came into force.  The SPL Regulations 

apply to carers of children with an expected week of birth or placed for adoption on 

or after 5 April 2015.  In summary the SPL Regulations allow two carers to take shared 

parental leave where both of the following criteria are met: 

 

a) The employee taking SPL will have worked for the same employer for at 

least 26 weeks as at the end of the 15th week before the "relevant week", i.e. 

the week in which the child is due or in which that employee was notified of 

a match for adoption (the “continuity of employment” test); and 

 

b) The individual with whom parental leave is to be shared has been employed 

or self-employed for at least 26 of the 66 weeks immediately preceding the 

“relevant week” and has earned above the maternity allowance threshold 
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(currently £30 per week) in at least 13 of those 66 weeks (the “employment 

and earnings” test).   

 

8. The SPL Regulations primarily benefit families with two carers in employment 

(including employed barristers) but a family may be able to take advantage of SPL in 

other circumstances, for example in the case of an employed non-main carer who is 

entitled to take SPL as a result of sharing it with a self-employed main carer.    

 

9. Against that legislative background, the BSB is consulting on: 

 

a) A “core proposal” set out at paragraph 13 that rule rC110(.k) be amended to 

provide that: 

 

i) All Chambers must “as a minimum” include in their parental leave 

policies the “…right of a member of chambers to return to chambers 

after a specified period of parental leave (which must be at least one 

year, or, if taken as shared parental leave with another joint carer, 

must total at least one year when combined…” and where parental 

leave is taken and “…where any element of rent is paid on a flat rate 

basis…a minimum of 6 months free of chambers' rent (or, if taken 

as shared parental leave, a proportionate amount”.   

 

ii) Where Chambers currently voluntarily offer more generous terms, 

the joint carer is to be entitled “…to a proportion of the leave/rights 

available under the chambers' policy, equivalent to the proportion 

sacrificed by the other carer”. 

 

b) Further proposed guidance at paragraph 16 to be given to Chambers to the 

effect that: 

 

i) SPL can be taken as one continuous block of leave or split into a 

maximum of three separate blocks of leave, all of which must be 

taken within the child’s first year. 
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ii) Self-employed barristers be permitted to work for up to 20 “Shared 

Parental Leave In Touch” days (“SPLIT days”), and have up to 10 

“Keeping In Touch” days (“KIT days”), without forfeiting the 

benefits of SPL. 

 

iii) A barrister taking SPL would show that they are a “joint” carer by 

not submitting any bills during their time on leave, save for any 

SPLIT days worked.     

 

c) The following additional options set out in Section III: 

 

i) That self-employed barristers be entitled to take either 50% or all of 

their SPL entitlement even if the main carer is not in paid work. 

 

ii) That full parental leave entitlements are given to both carers.   

 

Both of these proposals would go beyond the statutory position for employers 

under the SPL Regulations and would thus mean that self-employed 

barristers had greater SPL rights than employed barristers.     

 

 

The BSB’s Position 

 

10. It is understood that the BSB’s position is: 

 

a) That the “core proposal” to amend rule rC110(.k) set out at paragraph 13 of 

be implemented.  The principal benefits and challenges to the “core proposal” 

are set out at paragraph 18. 

 

b) That the further guidance set out at paragraph 16 be adopted, but on a non-

mandatory basis.   
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c) Neutral on the additional options discussed at Section III. 

 

11. The BSB seeks responses from consultees in response to nine questions on SPL, as 

follows (and as addressed further below): 

 

a) Question 1 asks whether the consultee agrees with the BSB’s “core proposal” 

at paragraph 13. 

 

b) Question 2 asks whether the consultee agrees with the suggested guidance at 

paragraph 16. 

 

c) Questions 3 and 4 consider individual scenarios potentially affected by the 

“core proposal”. 

 

d) Question 5 invites consultees to identify potential benefits or challenges to 

the “core proposal” additional to those set out in paragraph 18.   

 

e) Question 6 invites consultees to comment on the first additional proposal, 

viz., that self-employed non-main carer barristers be entitled to SPL even 

when the main carer is not in work. 

 

f) Questions 7 to 9 invite consultees to comment on the second additional 

proposal, viz. that both carers have full parental leave entitlement.    

 

 

COMBAR’s Response to questions 

 

Question 1: Do you agree with the proposed change to the wording of the parental leave rule 

above? 

 

12. Broadly yes, for the reasons given in the Consultation.  COMBAR considers that the 

proposed rule change would promote equality and diversity in the profession and may 
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reduce attrition from the self-employed Bar of barristers (disproportionately women1) 

who take on caring responsibilities.  This would also align the position of self-

employed barristers, as near as possible, with that of employed barristers.   

 

13. COMBAR does however consider that the drafting of the proposed rule change in sub-

paragraph (iii) might give rise to uncertainty since it may depend on the scope of the 

financial rights enjoyed by the other carer, for example where a Chambers offers both 

a “rent holiday” and also a waiver of expenses during a parental leave period.  A 

preferred draft, with the same effect, might be as follows: “where shared parental 

leave is taken, a joint carer is entitled to a proportion of the leave and financial rights 

available under their chambers’ policy, equivalent to the proportion of the period of 

any leave and financial rights sacrificed by the other carer”. 

 

Question 2: Would the suggestions at paragraphs 16 – 17 be appropriate guidance for 

chambers’ SPL policies? 

 

14. No, for the reasons set out below, but subject to the further comments at paragraph 18 

of this Response below.   

 

15. As to paragraph 16(a): 

 

a) It is not the case that under the SPL Regulations employees are entitled to 

discontinuous periods of leave as of right.  Regulations 14(2) and 30(2)2 

entitles an employer to refuse a request for discontinuous periods of leave, in 

which case the employee will instead be “entitled to take the total amount of 

leave requested in the notice as a continuous period of leave” (Regulations 

14(4) and 30(4)).  It is understood that this is reflective of the fact that 

discontinuous periods of leave may be more disruptive for employers than a 

continuous period of leave.   

 

                                                 
1  See paragraph 8 of the BSB, “Women at the Bar” report dated July 2016. 
2  For parental leave taken upon birth and adoption, respectively. 
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b) COMBAR considers that the position should be the same for SPL for self-

employed barristers, for much the same reason: notwithstanding that the 

barrister is self-employed, it is likely to be more disruptive to Chambers and 

the clerking team for him or her to take discontinuous leave.  It would of 

course be open for self-employed barristers to agree discontinuous leave with 

their Chambers, but given the statutory position there should be no 

presumption or guidance either way on this issue.   

 

16. As to paragraph 16(b): 

 

a) COMBAR does not consider that it would be appropriate for a self-employed 

barrister on SPL to be entitled to SPLIT or KIT days during the period whilst 

retaining the benefits of SPL.  That would unfairly privilege that barrister 

over other members of Chambers, in that he or she would be potentially 

entitled to perform remunerative work (and, presumably, avail himself or 

herself of Chambers’ clerking and administrative resources) without making 

any flat rate contribution towards Chambers’ rent.   

 

b) COMBAR does however consider that there may be justification for a more 

limited proposal, whereby a member of Chambers on SPL would be entitled 

to SPLIT or KIT days without forfeiting the right to return to Chambers (i.e. 

the right covered by new rC110(.k)(ii)).  The logistical difficulties involved 

however mean that this is probably best addressed by the individual 

Chambers and its member.   

 

17. As to paragraph 16(c): 

 

a) The proposal that a barrister taking SPL “would show that they are a ‘joint’ 

carer by not submitting any bills during their time on leave, save for any 

SPLIT days worked” is not explained, but is presumably intended to contrast 

with the position under regulations 8 and 9 of the SPL Regulations where an 

employee intending to take SPL must give notice specifying, inter alia, the 

proposed start and end dates of that SPL.   In other words, the proposal is that 
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instead of given prior notice of a period of SPL, the barrister would “notify” 

chambers of his or her period of SPL retrospectively, by not submitting bills 

during that time.   

 

b) This is likely to be confusing and unhelpful.  It is common for members of 

COMBAR chambers to be booked for hearings a long time in advance, and 

it is therefore in the interests of both chambers and the member to have (and 

be able to convey to instructing clients) a high degree of certainty as to when 

any period of SPL will begin and end.   

 

c) COMBAR does not consider that the notification regime set out in the SPL 

Regulations will cause significant “bureaucracy”.  It would be 

straightforward for chambers to administer SPL on a prior notice basis and 

indeed is likely to be less bureaucratic (and significantly less prone to error) 

than seeking to infer a period of SPL from an absence of bills.   

 

d) Nor does COMBAR understand how this proposed guidance would 

recognise “…the practical differences between self-employed barristers and 

those in employment” in a relevant sense.  The certainty associated with a 

pre-notified period of SPL is important to both self-employed and employed 

barristers and respectively their chambers and employers. 

 

e) COMBAR does not consider that prior notice would create any “infringement 

on privacy”.  Chambers are expected to have a high degree of trust with their 

members and COMBAR would expect there to be a constructive professional 

dialogue on the period of any SPL taken by members of Chambers.       

 

18. COMBAR does however consider that there should be guidance in place on 

discontinuous leave as follows: 

 

a) Discontinuous leave should be permitted for an initial period of two weeks 

followed by a longer continuous period of SPL during the child’s first year.  

This is consistent with the position for employed male non-main carers who 
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are entitled to statutory paternity leave and (separately) continuous SPL 

(https://www.gov.uk/employers-paternity-pay-leave/entitlement).  

 

b) Chambers should be encouraged to be flexible on discontinuous leave in 

appropriate cases.  It is not possible to be prescriptive on what constitutes an 

“appropriate case” but two examples might be as follows: 

 

i) in the event that the child is seriously unwell such that both carers 

need to take time off for their caring responsibilities.  It might be 

appropriate in such a case to allow one or both carers to then take a 

separate period of discontinuous parental leave;      

 

ii) in the event that the barrister taking SPL has pre-existing 

commitments and it would cause hardship to force the barrister to 

choose between those commitments and forfeiting SPL rights.  An 

example would be if the barrister was instructed on a short appeal 

having acted at first instance but where the appeal hearing will be 

early in his or her SPL.  In those circumstances it might be 

appropriate for that barrister to be allowed to act on the appeal 

without bringing his or her SPL to an end, either by allowing 

discontinuous leave around that hearing or by allowing a limited 

number of SPLIT/KIT days for that purpose.  COMBAR does not, 

however, consider that that encouragement should extend to the 

barrister being exempted from making a flat rate contribution during 

this period, which should be a matter of negotiation between the 

barrister and his or her Chambers 

 

Question 3: What are your views on how the suggested rule change will affect these three 

scenarios? 

 

19. COMBAR considers that the analysis set out as to how the “core proposal” affects 

these three scenarios is likely to be correct, with the exception that it would not be 

correct in Scenario 1 to say that the rule change would allow each carer to “split their 
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leave into up to three blocks”.  The proposal for discontinuous leave is only part of 

the proposed guidance not the rule change (and COMBAR considers that guidance 

inappropriate for the reasons set out above).   

 

Question 4: Are there any additional scenarios we should consider? 

 

20. Not under the “core proposal”.  COMBAR responds to Scenario 4 further below. 

 

Question 5: Are there any additional potential benefits or challenges to the proposed new rule? 

 

21. No.  COMBAR agrees with the BSB that the risk of “abuse” (in the sense of both 

carers claiming full parental leave entitlement to which they would not be entitled) is 

low given the standards of honesty to be expected of members of the profession.   

 

Question 6: Which of the options in paragraph 23 (a, b, or c) should be the minimum standard 

required by the BSB of chambers in their SPL policies and why? 

 

22. 23(a), for the following reasons: 

 

a) This is commensurate with the position under the SPL Regulations for 

employees (including employed barristers).   

 

b) Paragraph 22 misstates the objective of the SPL Regulations.  The 

Department for Business Innovation & Skills made clear in its consultation 

paper that the SPL Regulations were introduced primarily as a “labour 

market policy, designed to support working parents who wish to share 

childcare responsibility between them to better balance their responsibilities 

at home and at work”3.  It is for that reason that an “economic activity test” 

was proposed, which was subsequently modified to become the 

“employment and earnings test” in the regulations as enacted.    

 

                                                 
3  Paragraph 60 of the Department for Business Innovation & Skills consultation paper, “Modern 

Workplaces: Shared parental leave and pay – administration consultation”, February 2013 
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c) Similarly, COMBAR understands that the proposed rule change is directed 

principally at the problem of (particularly female) barristers leaving the 

profession when they take on caring responsibilities.  That being so, the 

justification for extending SPL to Scenario 4 is considerably weaker than the 

other Scenarios to which the “core proposal” is directed.   

 

d) The proposed rule change is concerned with minimum standards.  In those 

circumstances an incremental approach is likely to be desirable.  There is 

nothing to prevent individual Chambers and their members from agreeing 

more generous parental leave policies.   

 

e) Options (b) and (c) may well have a more negative financial impact on 

Chambers.  The counter-argument at paragraph 25 posits that the self-

employed barrister in Scenario 4 as the sole family breadwinner would not 

take up a lengthy period of parental leave, but if that so then it is difficult to 

understand why these options are needed at all.   

 

Question 7: Would you support this alternative approach and why? 

 

23. No, for much the same reasons as above.  A proposed rule change that would set 

minimum standards should be incremental in nature and aim to balance parental leave 

rights and the needs of Chambers.  A scheme that reflects the SPL Regulations is likely 

to be reasonable in striking that balance.  It is open to individual Chambers to adopt 

more generous policies if so advised.   

 

Question 8: Would the increased burden on chambers be justified in light of any benefits? 

 

24. No.   

 

Question 9: What do you estimate the financial cost of giving full parental leave entitlements 

to both carers would be for your chambers? 
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25. It is impossible to say as this would depend on take-up.  COMBAR recognises 

however that the level of take-up is likely to be relatively limited because the family’s 

main breadwinner is unlikely to wish to take long periods of unpaid leave. 

 

 

 

 

February 2017 

 


